STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF HOTELS AND
RESTAURANTS,

Petiti oner,
VS. Case No. 07-4008

VITO S Pl ZZA AND
| TALI AN RESTAURANT,

Respondent .

N N N N N N N N N N N N N N

RECOMMVENDED CORDER

On Cct ober 16, 2007, a duly-noticed final hearing was held
i n Jacksonville and Tal | ahassee, Florida, by nmeans of video
tel econferencing. The case was considered by Lisa Shearer
Nel son, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: Jessica Leigh, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32308

For Respondent: No appearance

STATEMENT OF THE | SSUE

Whet her Respondent has committed the violations charged in
the Adm nistrative Conplaint and if so, what penalty should be

i nposed?



PRELI M NARY STATEMENT

On June 26, 2007, the Departnent of Business and
Prof essi onal Regul ation, Division of Hotels & Restaurants (the
Department or DBPR) issued an Adm nistrative Conpl ai nt agai nst
Vito's Pizza and Italian Restaurant, asserting violations of
Chapter 509, Florida Statutes, and the adm nistrative rules
related to fire and food service violations. On July 24, 2007,
Respondent filed an Election of R ghts formdi sputing issues of
material fact and requesting a hearing pursuant to Section
120.57(1), Florida Statutes. On Septenber 4, 2007, the case was
referred to the Division of Adm nistrative Hearings for an
assignment of an adm nistrative | aw j udge.

On Septenber 18, 2007, a Notice of Hearing was issued
setting the case for hearing via video tel econference on
Cct ober 16, 2007, a date provided in the Joint Response to
Initial Oder filed by the parties. The Notice and an O der of
Prehearing Instructions was sent to Respondent at the address
listed on its election of rights: 3825 Bayneadows Road,
Jacksonville, Florida 32217. Exhibit and witness lists were
served by Petitioner to Respondent at this sane address. No
docunent issued by the Division has been returned as
undel i ver abl e.

The case proceeded as noticed. The day of the hearing,
Petitioner, Petitioner's witness and the court reporter al

appeared at the noticed tinme. Wen Respondent did not appear, a



30-m nute recess was taken in case Respondent was running | ate.
Counsel for Petitioner attenpted to reach Respondent's
representative, but reported that she was unable to do so. The
case proceeded in Respondent's absence, and Petitioner presented
one witness and Petitioner's Exhibits lettered A through C were
admtted into evidence. Wen the hearing adjourned approxi mately
one hour after the noticed tine for the hearing, Respondent had
not appear ed.

On Wednesday, COctober 17, 2007, a letter was received at the
Di vision from Respondent which says, inits entirety:

Dear Sir:

| deeply apol ogi ze for the m ssing ny
court date and the m scomuni cation
received regarding ny date in court today,
Tuesday, Cctober 16, 2007. | certainly
woul d have been in attendance if | had

not been m sinformed regarding the date

| was requested to attend.

Because the letter did not indicate that it was provided to
counsel for Petitioner, a Notice of Ex Parte Conmuni cati on was
issued. After reviewing the letter and the file, the undersigned
determ ned that there was no need to re-convene the hearing.
Respondent did not ask for an opportunity to put on evidence. He
provided no affidavit or other evidence to support his statenent
that he thought the hearing was to take place on another day. He

does not identify who "m sinformed"” himregarding the date for

hearing and did not indicate that he failed to receive the Notice



of Hearing or Order of Prehearing Instructions and they have not
been returned to the Division.

The proceedi ngs were recorded and a transcript was filed
Cct ober 29, 2007. The parties were given until Novenber 9, 2007,
to file Proposed Recomended Orders. The Departnent's Proposed
Recommended Order, which was tinely filed, has been carefully
considered in this Recormended Order. No simlar subm ssion was
recei ved from Respondent. However, on Novenber 15, 2007,
Respondent filed a docunent entitled Mtion for Rehearing,
objecting to Petitioner's Proposed Recormended Order. As will be
explained nore fully in the Conclusions of Law, Petitioner's
Motion for Rehearing is denied.

FI NDI NGS OF FACT

1. Petitioner is the agency charged with the |icensing and
regul ation of public food service establishnments, pursuant to the
provi si ons of Chapter 509, Florida Statutes.

2. Respondent is a restaurant hol ding food service |icense
nunber 2608949, in the nane of TGF Pizza of Jacksonville, Inc.,
d/b/a as Vito's Pizza and Italian Restaurant.

3. Respondent's address of record is 3825 Bayneadows Road,
Jacksonville, Florida 32217-4364.

4. Bonni e Bradshaw is enpl oyed by the Departnent as a
Sanitation and Safety Specialist. |In that capacity, she conducts
i nspections of food service and | odgi ng establishnents for

conpliance with Chapter 509, Florida Statutes; the Food Code; the



National Fire Protection Association Code; and the rel evant
Florida Adm nistrative Code Rules. M. Bradshawis a certified
food manager and a certified special fire safety inspector.

5. Critical violations are violations of the relevant rules
and statutes that are nore likely to contribute to a food-borne
i1l ness, an environnental hazard, or to food contam nation.

6. Non-critical violations are those violations that are
less likely to contribute to a food-borne illness, an
envi ronment al hazard, or to food contam nation

7. On January 25, 2007, Ms. Bradshaw i nspected the prem ses
of Vito's Pizza and Italian Restaurant. During the inspection,
Ms. Bradshaw prepared a Food Service Inspection Report setting
for the findings fromher inspection. The Food Service
| nspection Report was provided to and signed for by Maria Teresi,
who was |isted as the manager for the restaurant.

8. During the January 25, 2007, inspection, there were four
or nore enpl oyees engaged in food preparation without a certified
f ood nmanager being present. Food nmanagers ensure that proper
hand- washi ng techni ques are used, proper food tenperatures are
met and that enployees are healthy. Failure to have a food
servi ce manager present when four or nore enpl oyees are engaged
in food preparation is considered a critical violation.

9. No consuner advisory for raw and undercooked products
was displayed at the establishnent at the tine of the January 24,

2007, inspection. Failure to post such an advisory is also



considered a critical violation because of the need to advise
consuners that eating raw or undercooked products could increase
their risk of food-borne illness.

10. Ms. Bradshaw al so observed an unused and unprotected
opening in the panel box, and the exit signs were not properly
illumnated. Both are considered critical violations. The panel
box opening presents a fire or shock hazard, and the failure to
have the exit sign illumnated inpairs the ability of consuners
to exit in the case of an energency.

11. In addition, an electrical outlet in the electric
cl oset was mssing a cover plate. This is also considered a
critical violation because of the fire or shock hazard presented.

12. The Food Service Inspection Report issued January 25,
2007, stated that violations in the operation of the
establ i shment nust be corrected by May 25, 2007.

13. On May 30, 2007, Ms. Bradshaw returned to Respondent's
establishnent for a re-inspection. At that tinme, she noted that
none of the critical violations previously noted had been
corrected. No certified food service manager was on the prem ses
al t hough four or nore enpl oyees were engaging in food
preparation; exit signs were not properly illum nated; no
consuner advi sory on undercooked or raw ani mal products was
post ed; the unused opening in the panel box was unprotected and
the electrical outlet in the electric closet still was mssing a

cover plate.



14. Ms. Bradshaw prepared a Call Back I nspection Report as
a result of her inspection on May 30, 2007. The inspection
report was provided to and signed by Marie Teresi as manager.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and the parties to this
action in accordance with Sections 120.569 and 120.57(1), Florida
St at ut es.

16. The Division of Hotels and Restaurants within the
Depart ment of Business and Professional Regul ation is charged
with the licensing and regul ation of public |odging
establishments and public food service establishnments pursuant to
Section 20.165 and Chapter 509, Florida Statutes.

17. Any public food establishnment that has violated the
provi sions of Chapter 509 or the rules authorized by Chapter 509
is subject to fines of up to $1,000.00 per offense; mandatory
attendance at an educati onal program sponsored by the Hospitality
Program suspension, revocation or refusal of a license. 1In
order to inpose any such penalties, the Departnent nust
denonstrate the allegations agai nst Respondent by clear and

convi nci ng evidence. Departnent of Banking and Fi nance v.

Gsborne Stern & Conpany, 670 So. 2d 932 (Fla. 1996); Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987).
18. A "public food service establishnment” is defined in

Section 509.013(5)(a), Florida Statutes, as foll ows:



"Public food service establishnment” neans any
bui | di ng, vehicle, place, or structure where
food is prepared, served, or sold for

i mredi at e consunption or in the vicinity of
the prem ses; called for or taken out by
custoners; or prepared prior to being
delivered to another |ocation for

consunpti on.

19. Respondent is a food service establishnment as defined
by Section 509.013(5)(a).

20. Each public food service establishnment nust have a
license in order to operate. 8 509.241, Fla. Stat.

21. Chapter 3 of the Food Code has been incorporated by
reference into the rules governing public food service
establishments. Fla. Admn. Code R 61C-4.010(1). Provisions of
t he Food Code relevant to this case include:

3-603.11 (A) Except as provided in paragraph
3-401.11(C) and Subparagraph 3-401.11(D)(3)
and under paragraph 3-801.11(D), if an ani nal
food such as beef, eggs, fish, lanb, mlk,
pork, poultry, or shellfish is served or sold
raw, undercooked, or w thout otherw se being
processed to elim nate pathogens, either in
ready-to-eat formor as an ingredient in

anot her ready-to-eat good, the permt hol der
shall informcustonmers of the significantly

i ncreased risk of consum ng such foods by way
of a disclosure and rem nder, as specified in
par agraphs (B) and (C) of this section using
brochures, deli case or nmenu advi sori es,

| abel statenents, table tents, placards, or
other effective witten neans.

(B) Disclosure shall include:

(1) A description of the aninmal-derived
foods, such as "oysters on the half

shall (raw oysters)," "raw egg Caesar

sal ad,” and "hanburgers (can be cooked
to order):" or



(2) Identification of the aninal -
derived foods by asterisking themto a
footnote that states that the itens are
served raw or undercooked, or contain
(or may contain) raw or undercooked

i ngredi ents.

(© Rem nder shall include asterisking the
ani mal - derived foods requiring disclosure to
a footnote that states
(1) Regarding the safety of these
itenms, witten information is avail able
upon request;
(2) Consumi ng raw or undercooked neats,
poul try, seafood, shellfish, or eggs may
i ncrease your risk of foodborne ill ness;

or
(3) Consumi ng raw or undercooked neats,
poultry, seafood, shellfish, or eggs may
i ncrease your risk of foodborne illness,
especially if you have certain nedical
condi ti ons.

22. The Division of Hotels and Restaurants has al so
i ncor porated Chapter 101 of the National Fire Protection
Associ ation Code into its rules. See Fla. Adm n. Code R
1.004(5). Relevant portions of National Fire Protection
Associ ati on Code provi de:

70,110.12(a): Unused cabl e or raceway

openi ngs i n boxes, raceways, auxiliary
gutters, cabinets, cutout boxes, meter socket
encl osures, equi pnent cases, or housi ngs
shall be effectively closed to afford
protection substantially equivalent to the
wal | of the equipnent. Were nmetallic plugs
or plates are used with nonnetallic

encl osures, they shall be recessed at |east 6
mm (1/4 in.) fromthe outer surface of the
encl osure.

70, 300. 31: Suitable covers shall be
installed on all boxes, fittings, and simlar
encl osures to prevent accidental contact with
energi zed parts or physical damage to parts
or insulation.

61C



23. The Division of Hotels & Restaurants has al so adopt ed
rules wwth the follow ng requirenents:

61C- 1. 004 General Sanitation and Safety
Requi renent s.

The foll owm ng general requirenments and
standards shall be net by all public |odging
and public food service establishnents:

* * %

(10) Means of access nust permt
unobstructed travel at all tines and be
mai nt ai ned free of obstructions and fire
hazards. Halls, entrances and stairways
shall be clean, ventilated and well-lighted
day and night. Hall and stair runners shal
be kept in good condition. Hand rails shal
be installed on all stairways and guard rails
around all porches and steps. Adequate neans
of exit shall be provided pursuant to NFPA
101. Exits shall be clearly marked with
approved illum nated signs.

61C- 4. 023 Food Protection Manager
Certification and Public Food Service
Enpl oyee Trai ni ng.

(1) Al nmanagers who are responsible for the
storage, preparation, display, and serving of
foods to the public shall have passed a
certification test approved by the division
denonstrating a basic know edge of food
protection practices as adopted in this
chapter. Those nmanagers who successfully
pass an approved certification exam nation
shall be issued a certificate by the
certifying organization, which is valid for a
period of five years fromthe date of

i ssuance. Each |icensed establishnment shal
have a m ni mum of one certified food

prot ecti on manager responsible for al

peri ods of operation. The operator shal
designate in witing the certified food
protection manager or nmanagers for each

| ocation. A current list of certified food
protection managers shall be avail abl e upon
request in each establishnent. When four or
nore enpl oyees, at one tinme, are engaged in

10



the storage, preparation or serving of food

in a licensed establishnment, there shall be

at | east one certified food protection

manager present at all tinmes when said

activities are taking place. The certified

food manager or managers need not be present

in the establishnent during those periods of

operation when there are three or fewer

enpl oyees engaged in the storage,

preparation, or serving of foods. It shal

be the responsibility of the certified food

protecti on manager or nanagers to inform al

enpl oyees under their supervision and control

who engage in the storage, preparation, or

serving of food, to do so in accordance with

acceptabl e sanitary practices as described in

this chapter.

24. The Adm nistrative Conplaint charged that on
January 25, 2007, and May 30, 2007, Respondent violated the
applicable rules in the follow ng respects: 1) no consuner
advi sory on raw under cooked ani mal products was provided; 2) exit
signs were not properly illumnated; 3) an unused opening in the
panel box was unprotected; 4) an electrical outlet in the
electric closet was mssing a cover plate; and 5 there was no
certified food protection manager on duty with four or nore
enpl oyees engaged in food preparation.
25. There is clear and convincing evidence to substantiate

all five violations charged. Respondent violated Section 3-
603. 11 of the Food Code by failing to provide a consuner advisory
for raw or undercooked ani mal products. Respondent viol ated
Florida Adm nistrative Code Rule 61C-1.004(10) by failing to have
exit signs properly illumnated. Section 70,110.12(a) of the

National Fire Protection Association Code was viol ated by | eaving

11



an unused panel in the panel box unprotected, and Section

70, 300. 31 of the sanme Code was violated by failing to have a
cover plate on an electrical outlet in the electric closet.
Finally, Respondent violated Florida Adm nistrative Code Rule
61C-4.023(1), by failing to have a certified food protection
manager present when there were four or nore enpl oyees engaged in
the storage, preparation or service of food.

26. Respondent filed a "Motion for Rehearing" after fornal
hearing in this case. |In that Mdtion, it refers to the
correspondence faxed to the Division of Adm nistrative Hearings
on the day scheduled for hearing. It also states that, at sone
unstated day, the witer's father was hospitalized requiring his
attention; that the parties did not confer five days prior to the
final hearing; and that he objects to the Petitioner's Proposed
Recommended Order.

27. Florida Adm nistrative Code Rule 28-106.2015(5)
requires a respondent in a licensing proceeding to include the
respondent's nanme, address, and tel ephone nunber in a request for
heari ng. Respondent gave the Bayneadows Road address in its
request for hearing. Rule 28-106.208 requires that witten
notice for all hearings be provided to parties at their address
of record. Appropriate notice of the hearing was given in
accordance with the rule.

28. Finally, Florida Admnistrative Code Rule 28-106. 210

allows for a continuance of a hearing for good cause shown, and

12



requi res that except in cases of energency, requests for

conti nuance nust be nmade at |east five days prior to the date
noticed for the hearing. No such notion was ever filed in this
case.

29. Wil e Respondent clainms that he did not understand when
the final hearing would take place, the Notice of Hearing was not
returned to the Division. Respondent has not clainmed that he did
not receive the notice. Further, Respondent's Mtion for
Rehearing refers to requirenents in the Order of Prehearing
I nstructions issued the sane day as and nailed with the Notice of
Hearing. He has provided only an unverified statenent that he
was confused as to the date. Even upon learning that the hearing
had taken place, he has not indicated what evidence, if any, he
had i ntended to present. Under these circunstances, no basis for
"rehearing" the case has been presented, and Respondent's Motion
i s denied.

RECOMVENDATI ON

Upon consi deration of the facts found and concl usi ons of | aw
reached, it is

RECOMVENDED

That a final order be entered that finds that Respondent in
violation of the charges alleged in the Adm nistrative Conpl ai nt,
i mposi ng an adnministrative fine in the amount of $2,000.00, and
requiring Respondent to attend an educati onal program sponsored

by the Hospitality Education Program

13



DONE AND ENTERED this 28th day of Novenber, 2007, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

Jessica Leigh, Esquire
Departnent of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street

-
—

LI SA SHEARER NELSON

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of Novenber, 2007

Tal | ahassee, Florida 32399-2202

Crailio Teresi
TG Pizza of Jax,

Vito's Pizza & Italian Restaurant

3825 Bayneadows Road

Jacksonville, Florida 32217

WIlIliam Veach, Director

Di vi sion of Hotels and Restaurants

Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street

Tal | ahassee, Florida 32399-2202

Ned Luczynski, General
Depart ment of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street

Counse
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Tal | ahassee, Florida 32399-2202

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this recormended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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